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point of order that a quorum is not
present.

The SPEAKER pro tempore.
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

The vote was taken by electronic de-
vice, and there were—yeas 236, nays
188, not voting 9, as follows:

Evi-

[Roll No 123]

YEAS—236
Aderholt Gilchrest Packard
Archer Gillmor Paul
Armey Gilman Pease
Bachus Goode Peterson (MN)
Baker Goodlatte Petri
Ballenger Goodling Pickering
Barr Goss Pitts
Barrett (NE) Graham Pombo
Bartlett Granger Porter
Bass Green (WI) Portman
Bateman Greenwood Pryce (OH)
Bereuter Gutknecht Quinn
Biggert Hall (TX) Radanovich
Bilbray Hansen Ramstad
Bilirakis Hastings (WA) Regula
Bliley Hayes Reynolds
Blunt Hayworth Riley
Boehlert Hefley Roemer
Boehner Herger Rogan
Bonilla Hill (MT) Rogers
Bono Hilleary Rohrabacher
Boucher Hobson Ros-Lehtinen
Boyd Hoekstra Roukema
Brady (TX) Holden Royce
Bryant Holt Ryan (WI)
Burr Horn Ryun (KS)
Burton Hostettler Salmon
Buyer Houghton Sanford
Callahan Hulshof Saxton
Calvert Hunter Schaffer
Camp Hutchinson Sensenbrenner
Campbell Hyde Sessions
Canady Isakson Shadegg
Cannon Istook Shaw
Castle Jenkins Shays
Chabot Johnson (CT) Sherwood
Chambliss Johnson, Sam Shimkus
Chenoweth Jones (NC) Shuster
Coble Kasich Simpson
Coburn Kelly Sisisky
Collins King (NY) Skeen
Combest Kingston Smith (MI)
Condit Knollenberg Smith (NJ)
Cook Kolbe Smith (TX)
Cooksey Kuykendall Souder
Cox LaHood Spence
Cramer Largent Stearns
Crane Latham Stenholm
Cubin LaTourette Stump
Cunningham Lazio Sununu
Davis (VA) Leach Sweeney
Deal Lewis (CA) Talent
DelLay Lewis (KY) Tancredo
DeMint Linder Tauscher
Diaz-Balart LoBiondo Tauzin
Dickey Lucas (KY) Taylor (MS)
Dooley Lucas (OK) Taylor (NC)
Doolittle Manzullo Terry
Dreier McCarthy (NY) Thomas
Duncan McCollum Thune
Dunn McCrery Tiahrt
Ehlers McHugh Toomey
Ehrlich Mclnnis Traficant
Emerson McKeon Upton
English Metcalf Walden
Everett Mica Walsh
Ewing Miller (FL) Wamp
Fletcher Miller, Gary Watkins
Foley Moran (KS) Watts (OK)
Forbes Moran (VA) Weldon (FL)
Ford Morella Weldon (PA)
Fossella Myrick Weller
Fowler Nethercutt Whitfield
Franks (NJ) Ney Wicker
Frelinghuysen Northup Wilson
Gallegly Norwood Wolf
Ganske Nussle Young (AK)
Gekas Ose Young (FL)
Gibbons Oxley

NAYS—188
Abercrombie Andrews Baldwin
Ackerman Baird Barcia
Allen Baldacci Barrett (WI)

CONGRESSIONAL RECORD —HOUSE

Becerra Hoeffel Ortiz
Bentsen Hooley Owens
Berkley Hoyer Pallone
Berman Inslee Pascrell
Berry Jackson (IL) Pastor
Bishop Jackson-Lee Payne
Blagojevich (TX) Pelosi
Blumenauer Jefferson Phelps
Bonior John Pickett
Borski Johnson, E. B. Pomeroy
Boswell Jones (OH) Price (NC)
Brady (PA) Kanjorski Rahall
Brown (FL) Kaptur Rangel
Brown (OH) Kennedy Reyes
Capps Kildee Rivers
Capuano Kilpatrick Rodriguez
Cardin Kind (WI) Rothman
Carson Kleczka Roybal-Allard
Clay Klink Rush
Clayton Kucinich Sabo
Clement LaFalce Sanchez
Clyburn Lampson Sanders
Conyers Lantos Sandlin
Costello Larson Sawyer
Coyne Lee Schakowsky
Crowley Levin Scott
Cummings Lewis (GA) Serrano
Danner Lipinski Sherman
Davis (FL) Lofgren Shows
Davis (IL) Lowey Skelton
DeFazio Luther Smith (WA)
DeGette Maloney (CT) Snyder
Delahunt Maloney (NY) Spratt
DelLauro Markey Stabenow
Deutsch Martinez Stark
Dicks Mascara Strickland
Dingell Matsui Stupak
Dixon McCarthy (MO) Tanner
Doggett McDermott Thompson (CA)
Doyle McGovern Thompson (MS)
Edwards Mclintyre Thurman
Eshoo McKinney Tierney
Etheridge McNulty Towns
Evans Meehan Turner
Farr Meek (FL) Udall (CO)
Fattah Meeks (NY) Udall (NM)
Filner Menendez Velazquez
Frank (MA) Millender- Vento
Frost McDonald Visclosky
Gejdenson Miller, George Waters
Gephardt Minge Watt (NC)
Gonzalez Mink Waxman
Gordon Moakley Weiner
Green (TX) Mollohan Wexler
Gutierrez Moore Weygand
Hall (OH) Murtha Wise
Hastings (FL) Nadler Woolsey
Hill (IN) Neal Wu
Hilliard Oberstar Wynn
Hinchey Obey
Hinojosa Olver
NOT VOTING—9
Barton Mclntosh Scarborough
Brown (CA) Napolitano Slaughter
Engel Peterson (PA) Thornberry
0O 1147
Mr. MALONEY of Connecticut

changed his vote from ‘“‘yea’” to ‘‘nay.”

Mr. FORD changed his vote from
“nay’’ to ‘“‘yea.”

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. GOODLATTE. Mr. Speaker, | ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks on H.R. 775.

The SPEAKER pro tempore (Mr.
EWING). Is there objection to the re-
quest of the gentleman from Virginia?

There was no objection.
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YEAR 2000 READINESS AND
RESPONSIBILITY ACT

The SPEAKER pro tempore. Pursu-
ant to House Resolution 166 and rule
XVIII, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the consider-
ation of the bill, H.R. 775.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 775) to
establish certain procedures for civil
actions brought for damages relating
to the failure of any device or system
to process or otherwise deal with the
transition from the year 1999 to the
year 2000, and for other purposes, with
Mr. LAHooD in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. Pursuant to the
rule, the bill is considered as having
been read the first time.

Under the rule, the gentleman from
Virginia (Mr. GOODLATTE) and the gen-
tlewoman from California (Ms.
LOFGREN) each will control 30 minutes.

The Chair recognizes the gentleman
from Virginia (Mr. GOODLATTE).

Mr. GOODLATTE. Mr. Chairman, |
yield myself such time as | may con-
sume.

As we all know, the end of the mil-
lennium is rapidly approaching, and
rather than looking ahead to the prom-
ise and possibility of the 21st century,
Americans are approaching it with con-
cern.

They are fearful because January 1,
2000, will bring with it the Y2K com-
puter bug, a result of the decision made
in the 1960s by computer programmers
to design software that recognized only
the last two digits rather than the full
four digits of dates in order to conserve
precious computer memory.

When the clock turns from December
31, 1999, to January 1, 2000, some com-
puters will interpret 00’ to mean that
the date is 1900 rather than 2000. With
dates being critical to almost every
layer of our economy and across vast
numbers of industries, systems that
are noncompliant will disrupt the free
flow of information that forms the
underpinnings of our Nation’s econ-
omy.

Many Y2K computer failures could
occur weeks and months before Janu-
ary 1, 2000, and the barrage of Y2K law-
suits has already begun.
CNETnews.com has reported over 80
Y2K lawsuits already filed, with 790 de-
mand letters for new Y2K suits issued.

These legal obstacles are preventing
good-faith efforts toward fixing Y2K
computer problems. We are fighting
the clock; we should not also be fight-
ing an unnecessarily hostile legal envi-
ronment.

It has been estimated that Y2K liti-
gation could cost $2 to $3 for every dol-
lar spent on actually fixing the prob-
lem. Y2K litigation cost predictions
range from $300 billion to $1 trillion,
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compared to just $15 billion for 1990’s
asbestos suits and $18.4 billion for
Superfund suits.

These enormous costs could cripple
our high-tech sector, diverting billions
into litigation that should go to work
force training, research and innovation
and global competition.

Fear of lawsuits is stifling efforts to
fix the Y2K problem. Corrective efforts
by software engineers must be scruti-
nized and pre-approved by corporate
legal divisions. Software consultants
think twice before offering help for
fear of incurring complete, joint and
several, liability for systems they try
to fix. Small business entrepreneurs
face the impossible choice between
spending funds for expensive Y2K fixes
or saving cash for the potentially
bankrupting litigation to come.

The Y2K glitch is not a partisan
issue. It is a problem that could impact
all Americans. Congress must act to
address the problems that are cur-
rently discouraging businesses from ad-
dressing the Y2K problem and that will
ultimately harm consumers.

The legislation we are considering
today will continue the efforts which
we initiated with the administration in
the 105th Congress through the passage
of the Year 2000 Information and Readi-
ness Disclosure Act that furnished the
first steps towards facilitating year
2000 remediation and testing.

Mr. Chairman, H.R. 775 is designed to
implement a reform framework that
will encourage a fair, fast and predict-
able mechanism for both plaintiffs and
defendants for resolving Y2K disputes,
ensuring that litigation will become
the avenue of last resort, rather than
the first option for settling institutes.

While it is estimated that American
businesses have poured hundreds of bil-
lions of dollars into making the trans-
action to the year 2000, the simple re-
ality is that some problems will go un-
resolved because of fear of litigation.

A basic premise of the bill is that
contracts between suppliers and users
will be fully enforceable in a court of
law. All economic losses suffered by an
individual or business as a result of a
year 2000 failure, provided that their
duty to mitigate damages was fulfilled,
will be compensable. Claims brought
by individuals or businesses based on
personal injury are outside the scope of
this legislation.

Further, the Act creates a pre-filing
notification period intended to encour-
age potential plaintiffs and defendants
to work together to reach a solution
before they reach the courtroom. The
pre-filing notification period requires
potential plaintiffs to give written no-
tice identifying their Y2K concerns and
provide potential defendants with an
opportunity to fix the Y2K problem
outside of the courtroom.

O 1200
After receipt of this notice, the po-
tential defendant would have 30 days to

respond to the plaintiff stating what
actions will be taken to fix the prob-
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lem. At that point, the potential de-
fendant has 60 days to remedy the
problem. If the defendant fails to take
responsibility for the failure at the end
of the 30-day period, the potential
plaintiff can file a Year 2000 action im-
mediately. If the injured party is not
satisfied once the 60 days have passed,
he or she still retains the right to file
a lawsuit.

There are also provisions encour-
aging alternative dispute resolution
and offers in compromise language for
nonclass-action suits. As a result, we
expect that there will be more atten-
tion given to Y2K remediation and an
elimination of many Y2K lawsuits.

Also included are provisions that
apply a proportionate liability stand-
ard to damages caused by multiple ac-
tors, some of whom may not nec-
essarily be parties to a Year 2000 ac-
tion. A defendant found to be only 5
percent liable in causing a Year 2000
problem would only be responsible for 5
percent of the damages, not 100 percent
liable.

Furthermore, the legislation mini-
mizes the opportunities for those who
may try to exploit the unknown value
of potential Y2K failures and pursue
litigation as a first resort rather than
permit the parties to resolve problems.

This bill contains provisions that
will make sure that businesses are con-
fident that they can spend their dollars
fixing the Y2K problem rather than re-
serving those dollars for costly law-
suits that will increase costs for con-
sumers, push small innovative busi-
nesses into extinction, and endanger,
and in some instances eliminate, many
American jobs.

The bill grants original jurisdiction
to Federal District Courts for any Year
2000 class action where certain diver-
sity requirements are met. Punitive
damages in a Year 2000 action are
capped at $250,000, or three times the
amount of actual damages, whichever
is greater, except for businesses with
fewer than 25 employees, including
State and local government units or in-
dividuals whose net worth is no greater
than $500,000, wherein punitive dam-
ages are capped at the lesser of $250,000,
or three times the amount of actual
damages.

Since 1996, there have been more
than 50 bipartisan hearings in the Con-
gress examining a wide-ranging array
of issues that are directly related to
the Y2K challenge that is facing our
global economy. We have listened to
computer users and to industry, and
what we have consistently heard is
that small and large businesses are
eager to solve the Y2K problem. Yet
many are not doing so primarily be-
cause of the fear of liability and law-
suits. The potential for excessive liti-
gation, and the negative impact on tar-
geted industries are already diverting
precious resources that could otherwise
be used to help fix the Y2K problem.

My substitute aims to eliminate
those fears and hasten the repair of
Y2K problems while we still have time
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to resolve them. | should say the bill
that is now on the floor. | urge my col-
leagues to support this important leg-
islation.

Mr. Chairman, | provide for the
RECORD a letter dated May 10, 1999, to
the chairman of the Committee on the
Judiciary from the chairman of the
Committee on Commerce regarding
H.R. 775:

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
Washington, DC, May 10, 1999.
Hon. HENRY J. HYDE,
Chairman, Committee on the Judiciary,
Washington, DC.

DEAR HENRY: | am writing with regard to
H.R. 775, the Year 2000 Readiness and Re-
sponsibility Act.

Although the Committee on Commerce did
not receive a named additional referral of
H.R. 775 upon introduction, the Speaker has
nevertheless granted my Committee a se-
quential referral of the bill. This sequential
referral results from provisions in the intro-
duced legislation within the Commerce Com-
mittee’s jurisdiction pursuant to Rule X of
the Rules of the House of Representatives.
As you know, during the markup of H.R. 775,
your Committee adopted amendments which
eliminate the Commerce Committee’s juris-
dictional concerns over these provisions.

Because of the importance of this legisla-
tion, | recognize your desire to bring it be-
fore the House in an expeditious manner. |
will therefore agree to discharge the Com-
merce Committee from further consideration
of H.R. 775. By agreeing to waive its consid-
eration of the bill, however, the Commerce
Committee does not waive its jurisdiction
over H.R. 775. In addition, the Commerce
Committee reserves its right to seek con-
ferees during any House-Senate conference
that may be convened on Y2K legislation. |
ask for your commitment to support any
such request with respect to matters within
the Rule X jurisdiction of the Commerce
Committee.

I request that a copy of this letter be in-
cluded as part of the record during consider-
ation of the legislation on the House floor.

Sincerely,
Tom BLILEY,
Chairman.

Mr. Chairman, | reserve the balance
of my time.

Ms. LOFGREN. Mr. Chairman, | yield
such time as he may consume to the
gentleman from Missouri (Mr. GEP-
HARDT), the minority leader.

(Mr. GEPHARDT asked and was
given permission to revise and extend
his remarks.)

Mr. GEPHARDT. Mr. Chairman, the
technology industry has been a prime
driver in the robust economic growth
that we have seen in the last several
years. | think it is our responsibility to
see that the Y2K problem does not slow
down this engine of growth in our econ-
omy.

Democrats have put forward a sub-
stitute bill cosponsored by the gentle-
woman from California (Ms. Zoe
LOFGREN), the gentleman from Michi-
gan (Mr. JoHN CONYERS), and the gen-
tleman from Virginia (Mr. Rick Bou-
CHER) which addresses the Y2K litiga-
tion problem in a responsible, sensible,
and adequate manner. The Clinton ad-
ministration supports this substitute.

We need to do something but we do
not need to take steps that will dis-
mantle key protections for consumers
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and small businesses that is rep-
resented in H.R. 775. The Lofgren-Con-
yers-Boucher substitute is a respon-
sible alternative that would allow busi-
nesses to take the necessary steps to
enhance readiness and assist customers
to deal with the Y2K bug. The Demo-
cratic substitute would create incen-
tives for Y2K compliance, weed out
frivolous Y2K claims while allowing
meritorious ones to go forward, and en-
courage alternatives to litigation.

I applaud the gentlewoman from
California (Ms. ANNA EsH00), who is a
key leader on technology issues, who
understands that H.R. 775 is not the so-
lution to the problem and who is trying
to find a compromise that will provide
the protections that both industry and
consumers deserve.

Some Republicans are using the
sledgehammer approach to this issue.
Instead of trying to fashion a respon-
sible solution to a real problem, they
are trying to create a divisive issue
where one need not exist. We do not
need a campaign issue, which | am
afraid is the way some of my Repub-
lican colleagues are approaching the
problem. We need a real bipartisan so-
lution that the President will sign.

We can come up with a better way
than H.R. 775. Let us address the prob-
lem, not make it worse. Vote against
H.R. 775 and support the common sense
Lofgren-Conyers-Boucher substitute.

Ms. LOFGREN. Mr. Chairman, | yield
such time as he may consume to the
gentleman from Michigan (Mr. CON-
YERS).

(Mr. CONYERS asked and was given
permission to revise and extend his re-
marks.)

Mr. CONYERS. Mr. Chairman, |
thank the gentleman from Virginia
(Mr. GOODLATTE), the manager of this
bill, for his courtesy in allowing me to
speak at this time.

Mr. Chairman, | rise to urge that the
words of the minority leader, the gen-
tleman from Missouri (Mr. GEPHARDT),
be considered.

The problem, essentially, is that the
committee-passed version of this bill
goes way beyond the stated needs of
the high-technology community and is
probably being used as a precedent for
more broad-ranging tort reform.

The problems are these: The bill
eliminates the possibility of damage
recovery whenever a defendant exer-
cises ‘“‘reasonable efforts’ to fix a com-
puter defect, even if his efforts are un-
successful.

Secondly, the limits and caps on pu-
nitive damages are unnecessary and
unrequired. We put caps on officers’
and directors’ liabilities. We federalize
class actions. We eliminate joint and
several liability and then further man-
date a loser-pay mechanism.

I want to suggest to my colleagues
that the wave of 80 lawsuits already
filed is not a flood of litigation that we
need to be unduly concerned about.

I also want to say that | have regret-
ted that the amendment of my col-
league, the gentleman from Michigan
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(Mr. EHLERS) was not put in order. It
cut off any claims against Y2K compli-
ance from 1995 forward, because the
damage has been known for many,
many years. The potential damage. |
think this has been overmagnified.

I want to praise the gentlewoman
from California (Ms. LOFGREN) and my
colleague, the gentleman from Virginia
(Mr. RiICK BOUCHER) for the work they
have done in helping carve out a rea-
sonable substitute that will escape ad-
ministration veto.

Now, inadvertently, the bill elimi-
nates incentives to remediate Y2K
problems and the bill now sweeps in
millions, potentially, of consumers
into the Y2K litigation relief package.
So, please, let us all be as reasonable as
possible.

We are proud to support the high-
tech community in their problems, and
we want to work them out, but let us
not overdo it. Support the substitute
and let us hope, then, we will get a bill
that will pass administration muster.

Again, Mr. Chairman, | thank the
gentleman from Virginia and | com-
pliment the gentlewoman from Cali-
fornia (Ms. LOFGREN) that is managing
the bill on our side.

As presently written, “The Y2K Readiness
and Responsibility Act,” which | prefer to call
the “Y2K Industry Overreaching Act,” is noth-
ing more than another poorly crafted product
liability reform effort, disguised as legislation to
address the Y2K problem. Much of the bill is
left over from the discredited “Contract with
America,” which has already been rejected by
Congress and the American people.

| am not averse to legislation that specifi-
cally and narrowly addresses the problems
faced by the high tech community. However,
the bill reported by the committee goes well
beyond reasonable reform. In fact, Assistant
Attorney General Eleanor D. Acheson has tes-
tified that “. . . this bill would be by far the
most sweeping litigation reform ever enacted.
This bill would harm technology users, and is
bad for consumers and small businesses.
Worst of all, instead of creating positive incen-
tives to fix problems, it creates new reasons to
avoid remediation.

First, the legislation would harm technology
users because by providing across the board
caps and limitations on liability, H.R. 775 will
make it more difficult for businesses suffering
computer failures to obtain compensation. Kai-
ser Permanente has written that the legislation
“unfairly prejudices (or completely bars) the
ability of the health care community to recover
costs associated with any potential personal
injury or wrongful death award from the entity
primarily at fault for the defect that caused the
injury.” Those businesses who have had the
foresight to cure their own Y2K problems will
also be negatively impacted, since the bill will
allow their competitors to obtain the same
legal benefits without incurring remediation
costs.

The legislation is also bad for consumers
and small businesses. Even though the Y2K
problem has been overwhelmingly described
as a business to business issue, H.R. 775
sweeps in tens of millions of individual con-
sumers with little opportunity to protect them-
selves by contract. Further, the “loser pays”
provision is totally inconsistent with the notion

H3015

of equal justice and will also work to the sig-
nificant disadvantage of individuals and small
businesses. This is because in order to bring
their case to trial, an individual or small busi-
ness must risk reimbursing a large corporation
for its legal fees. Under this provision, if a
harmed party guesses wrong by a mere $1,
even if he or she wins the case, they could be
liable to pay the wrongdoers legal fees.

The legislation also eliminates incentives to
remediate Y2K problems. The “reasonable ef-
forts” defense is so broad it would even cover
intentional wrongdoing or fraud, so long as the
misconduct was eventually papered over by
any sort of post-hoc reasonable effort. Even if
a defendant takes minimal steps to remedy a
Y2K problem, it will serve as a complete de-
fense against a tort action, thereby undercut-
ting incentives to prepare for and prevent Y2K
errors. In addition, the bill's punitive damage
restrictions provide the greatest amount of li-
ability protection to the worse offenders and
those who have done the least to solve their
Y2K problems, while the limitations on direc-
tors and officers liability will protect irrespon-
sible and reckless behavior.

Given the evidence we have so far, it is im-
possible to justify such a complete reworking
of our state civil justice system to accommo-
date a single industry. | would remind the
Members that a recent New York Times article
noted that “so far the cases offer little support
for the dire predictions that courts will be
choked by litigation over Y2K.” Even high tech
executives have questioned the magnitude of
the problem, with Jim Clark, the co-founder of
Netscape Communications and Silicon Graph-
ics stating, “I consider [Y2K] a complete ruse
promulgated by consulting companies to drum
up business . . . the problem is way over-
blown [and is] a good example of press piling
on.”

However, | do believe it is possible to
achieve a reasonable middle ground on this
issue. Democrats have a long track record of
working with the high tech community in order
to maintain American leadership in information
technology and preserve and foster American
jobs. We have been out front in supporting
copyright reform, patent reform, encryption re-
form and state tax reform, to name but a few
recent initiatives. Just last Congress we
strongly supported the Readiness Disclosure
Act, which protected high tech companies
from Y2K disclosure liability.

We are ready, willing and able to work with
the interested parties on the Y2K problem as
well—but only if all sides are willing to be
more realistic and practical in their goals. A
substitute Ms. LOFGREN, Mr. BOUCHER, and |
plan to offer today will be a good faith effort
to achieve this goal. But | cannot support the
bill as it is presently written, and | must urge
a No vote.

Mr. GOODLATTE. Mr. Chairman, |
yield 2 minutes to the gentleman from
California (Mr. DOOLEY).

(Mr. DOOLEY of California asked and
was given permission to revise and ex-
tend his remarks.)

Mr. DOOLEY of California. Mr.
Chairman, | rise in strong support for
H.R. 775, the Y2K Readiness and Re-
sponsibility Act. The Y2K transition
presents a very unique set of chal-
lenges, and that is why | am pleased to
be a cosponsor of this legislation which
has developed a very specifically and
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narrowly crafted piece of legislation
targeted to address this one-time situa-
tion.

H.R. 775 embodies a few key prin-
ciples: Accountability, fairness and
predictability. It represents a strong
bipartisan effort targeted at addressing
the potential Y2K challenges facing our
Nation’s businesses, consumers and
public agencies by providing incentives
and resources to ensure that businesses
continue with their mitigation efforts.
The bill also develops a roadmap for
navigating potential Y2K glitches that
may occur after December 31, 1999.

The reason we need to do this is be-
cause some people have estimated that
it might cost over $50 billion to fix Y2K
problems. We need to continue to see
these efforts move forward, but we also
need to have a process put in place to
ensure that we can resolve disputes
should they occur.

Since cosponsoring this legislation, |
have had the opportunity to meet with
constituent groups and business lead-
ers representing all sectors of our econ-
omy, including representatives from
the financial service sector in New
York and high-tech leaders in Silicon
Valley in Seattle. And whether | was
talking to small business owners or
consumers, technology executives or
Wall Street traders, they all delivered
the same message and expressed the
same concerns regarding Y2K chal-
lenges: First, they are committed to
fixing any potential problems associ-
ated with Y2K and are investing all
necessary resources to prevent Y2K
failures.

Second, they want to be treated fair-
ly. Many of them are both potential
plaintiffs and defendants. They want
assurances that potential problems will
be fixed quickly and with minimal dis-
ruptions. They also want to ensure
that they will be accountable for rem-
edying their share of potential prob-
lems that develop and not expected to
cure problems which they have no re-
sponsibility for.

And third, they are looking for some level of
predictability. Businesses and consumers alike
are troubled by the current atmosphere of un-
certainty and are looking for a predictable
process to remedy potential Y2K problems
and to mediate Y2K disputes.

The high tech industry, which has been the
driving force in our nation’s unprecedented
economic growth, is solidly supporting this leg-
islation. Every major technology association,
including: the Information Technology Industry
Council; the Information Technology Associa-
tion of America; the Semiconductor Industry
Association; the Software Information Industry
Association; the Business Software Alliance;
the Telecommunication Industry Association;
The American Electronics Association; the
Computing Technology Industry Association;
Technology Network; the National Association
Computer Consultant Business; and the Semi-
conductor Equipment and Materials Inter-
national have endorsed H.R. 775. These asso-
ciations represent a broad section of compa-
nies, ranging from the smallest start-ups to in-
dustry leaders, but they are unified in support
of our legislation because it will encourage
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mitigation above litigation, and will ensure the
continued robust growth of the U.S. economy.

| am also concerned that some may resort
to litigation alleging Year 2000 failures against
parties that truly bear no responsibility for any
Y2K failure in a consumer product. | know that
sometimes plaintiffs will sue parties for their
deep pockets, and even when there is no li-
ability, defendants wind up absorbing the cost
of the litigation. | believe the legislation before
us takes sound steps to curb this problem. In
particular, it seems to me that when a retail
seller or lessor of a computer product does no
more than sell the product in the packaging in
which it was received, and does not do any-
thing to that product that affects the Year 2000
compliance, that seller or lessor should not be
subject to liability in a Year 2000 case. | be-
lieve that the language of the legislation ad-
dressing the case where the defendant has
sole control of the product, Section 301(1),
properly provides for such a result.

Make no mistake. The Y2K Readiness and
Responsibility Act holds businesses and indi-
viduals responsible for their products and their
actions. It ensures that individuals and compa-
nies who experience Y2K problems have their
problems fixed as quickly and orderly as pos-
sible, and that they recover any economic loss
that results from Y2K failures. There are no
limits on economic damages, so plaintiffs are
eligible to receive all potential economic
losses resulting from Y2K problems.

Like the securities litigation reform legisla-
tion that was enacted in the last Congress, the
Y2K Readiness and Responsibility Act makes
sure people are responsible for the share of
any Year 2000 problem they cause, not prob-
lems caused by others. The Y2K Readiness
and Responsibility Act would assign propor-
tional liability for Y2K problems and failures.

Our legislation encourages mitigation and
remediation over litigation by creating a 90
day cure period to fix the problem before re-
sorting to litigation. The legislation would re-
quire the submission of a written notice out-
lining the Y2K problem, give the defendant 30
days to propose a remedy to the problem, and
would allow the plaintiff to sue if a plan had
not been put forward within the 30 day period
or within 90 days if they were not satisfied
with the defendant’s remediation offer. In addi-
tion, the bill promotes the use of Alternative
Dispute Resolution.

Some have argued that there is no dem-
onstrated need for the legislation. In fact, Y2K
litigation is already on the rise. According to a
recently published story in Time magazine, the
filing of Y2K lawsuits has increased dramati-
cally with at least 78 suits filed to date and
nearly 800 legal disputes in the process of for-
mal negotiation. Lloyds of London insurance
has projected that worldwide claims could ex-
ceed $1 trillion, which would prove to be a
considerable drain on our strong economy by
diverting resources from investment, research
and income growth.

We all hope that when the New Year comes
that the investment in Y2K fixes will have paid
off and that we will be faced with relatively few
problems. The Y2K Readiness and Responsi-
bility Act simply establishes a set of ground
rules to minimize the potential effects of Y2K
problems of businesses and consumers alike
if failures do occur.

Mr. Chairman, | urge my colleagues
to join me in supporting this legisla-
tion.

May 12, 1999

Ms. LOFGREN. Mr. Chairman, | yield
such time as he may consume to the
gentleman from Virginia (Mr. Bou-
CHER).

(Mr. BOUCHER asked and was given
permission to revise and extend his re-
marks.)

Mr. BOUCHER. Mr. Chairman, 1
thank the gentlewoman from Cali-
fornia for yielding me this time.

Today, Mr. Chairman, we will debate
the approach that should be taken by
the Congress to address the problems
associated with the Y2K computer
transition. These problems are real,
and those on this side of the aisle share
the concerns of the technology commu-
nity that an addressing of these con-
cerns by the Congress should be pro-
vided.

I think the national interest will be
well served through the adoption by
the Congress of a framework through
which Y2K problems can be presented
and repairs made. Where repairs cannot
be made, that framework should lead
to the provision of appropriate damage
payments.

As we build that framework for the
Y2K transition, it is important that we
keep our focus on the actual unique
circumstance that has been presented
to the Congress. We must avoid the
temptation to use the Y2K problem for
the creation of a template to enact
overly-broad legislative restrictions on
litigation that would then be applied
by future Congresses in other subject
matter areas.

I would ask the Members to bear in
mind that we have a limited amount of
time within which to pass this meas-
ure. For most legislation we have a
longer time horizon, but this measure
will only carry the protections we hope
to extend if it is in place before the end
of this year.

Given the press of appropriation
bills, which are immediately pending,
we really have a very narrow window
within which to act. And to act within
that narrow time calls for a narrow
measure, one that meets the legitimate
needs of the companies that will be the
subject of Y2K suits and one that is
limited just to those legitimate needs.

I have been pleased to work closely
over the course of the past month with
the gentlewoman from California (Ms.
LOFGREN) and the gentleman from
Michigan (Mr. CONYERS) as we have
structured a substitute that does meet
those legitimate needs. Today, we will
be offering that substitute.
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Our substitute will be a major help to
all of the affected parties in making
the Y2K transition. It is narrowly tar-
geted to meet the needs that have been
presented. It will not impose overly
broad limits on litigation. It can be
signed into law within the narrow win-
dow of opportunity that is present to
us.

As the Members consider H.R. 775, as
reported from the committee, which, in
my opinion, is overly broad, I will urge
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the Members on both sides of the aisle
to also carefully consider the sub-
stitute that we are putting forward and
to choose that approach that is best
structured to solve the actual problems
that have been presented and that can
be enacted at the earliest possible
time. Only our substitute meets that
test.

Mr. GOODLATTE. Mr. Chairman, |
am pleased to yield 3 minutes to the

gentleman from California  (Mr.
ROYCE).
Mr. ROYCE. Mr. Chairman, on De-

cember 31, 1999, as that big ball comes
down in Times Square, we will be faced
with a very real problem that demands
a real response from the business com-
munity. Knowing of these potential
disasters and the time constraint with
which we are faced, one would assume
that businesses are now laboring fever-
ishly to correct the problem that may
result with a single-minded focus. But
this has not been the case, unfortu-
nately.

Instead of taking a more active ap-
proach to solving the Y2K problem,
many businesses find themselves ex-
pending time and energy on liability
issues. In large corporations, the work
of software engineers has to be rigor-
ously examined and approved by legal
departments. Small entrepreneurs, on
the other hand, are faced with the di-
lemma of funding extensive Y2K-com-
pliant changes or saving for potentially
bankrupting legislation and litigation.

Given these circumstances, American
society could be confronted by an ex-
tended period of challenging techno-
logical and economic issues; and that is
why | have cosponsored this legisla-
tion, H.R. 775, and why | rise today in
support of its passage.

This bipartisan legislation creates in-
centives for businesses to address the
impending Year 2000 problem by cre-
ating a legal framework in which Y2K-
related disputes will be resolved. The
emphasis is placed on mediation and
cooperation over litigation. Businesses
are encouraged to help each other solve
potential problems, rather than sue
over something that could have been
averted.

Finally, the legislation provides en-
trepreneurs and small businesses with
access to small business administra-
tion loans for Y2K modification
projects. We must not permit a climate
to foster in which businesses paralyzed
by a fear of unrestrained lawsuits fail
to take action that would adequately
address the problem. And this bill al-
lows businesses to focus their efforts
on finding real solutions, rather than
anticipating out-of-control lawsuits
that only serve to aggravate the situa-
tion.

The Year 2000 Readiness and Respon-
sibility Act is critical in helping con-
sumers and businesses that may be im-
pacted negatively if the Y2K problem is
not resolved in a timely and efficient
manner. The Congressional Budget Of-
fice indicates that this would save
money for the government if we pass
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this and for the taxpayers. Therefore, |
urge my colleagues to vote for its pas-
sage today.

Mr. BOUCHER. Mr. Chairman, | am
pleased to yield such time as he may
consume to the gentleman from Massa-
chusetts (Mr. DELAHUNT).

(Mr. DELAHUNT asked and was
given permission to revise and extend
his remarks.)

Mr. DELAHUNT. Mr. Chairman, well,
here we go again, crafting public policy
without a clue as to why or what we
are really doing; and the American peo-
ple should be aware of it.

Just last week, we passed a bank-
ruptcy reform bill based on dubious as-
sertions by the credit card industry
that the bill would result in lower
costs to consumers. One industry-fund-
ed study said that the bill would save
the average household over $400 per
year; and this figure found its way into
every witness statement and ‘“‘Dear
Colleague’ letter, as though it were an
established fact.

It was also routinely cited in press
accounts, even after the study was flat-
ly contradicted by a chorus of con-
sumer advocates and bankruptcy ex-
perts, even after the Congressional
Budget Office and the General Ac-
counting Office were unable to substan-
tiate the figure, even after every wit-
ness at a subcommittee hearing admit-
ted that corporate cost savings would
not be passed on to consumers in the
form of lower interest rates.

And today we are at it again. We are
considering legislation that would ex-
empt large businesses from any liabil-
ity for Year 2000 failures for which they
are, in fact, responsible. And, once
again, we are presented with a head-
line-grabbing assertion, ‘“‘pass this leg-
islation or American companies will
face $1 trillion in litigation costs.”

Well, $1 trillion is serious money, Mr.
Chairman. But where is the evidence?
Where does that estimate come from? |
asked that question repeatedly in com-
mittee; and | never received an answer,
never. But, later on, | asked one of our
witnesses who looked into the matter;
and | want to read into the RECORD his
account of where that number came
from.

The one-trillion-dollar figure emanated
from the testimony of Ann Coffou, Managing
Director of Giga Information Group, before
the U.S. House of Representatives Science
Committee on March 20, 1997, during which
Ms. Coffou estimated that the Year 2000 liti-
gation costs could perhaps top $1 trillion.
Ms. Coffou’s estimate was later cited at a
Year 2000 conference hosted by Lloyds of
London and immediately became attrib-
utable to the Lloyds organization rather
than the Giga Group.

Obviously, those who want to use the tril-
lion-dollar estimate for their own legislative
purposes prefer to cite Lloyds of London
rather than the Giga Group as the source of
this estimate. There has been no scientific
study and there is no basis other than guess-
work as to the cost of litigation. This so-
called trillion-dollar estimate by the Giga
Group is totally unfounded but once it
achieved the attribution to Lloyds of Lon-
don, the figure became gospel and is now
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quoted in the media and legislative hearings
as if this unscientific guess by this small
Y2K group should be afforded the dignity of
scientific data.

A guess, Mr. Chairman. That is what
this legislation is based on, a guess, a
guess that has acquired the status of
an accepted fact through nothing more
than repetition.

Now, I know this is old fashioned, but
before we proceed to confer blanket im-
munity on those who fail to act respon-
sibly, | think we should have some-
thing more than a guess. And before we
deprive consumers and small busi-
nesses of compensation for the losses
they will sustain if their computers do
not work, | think we should have some-
thing more than a guess. And before we
override centuries of common law, both
at the State and Federal level, both
substantive and procedural, |1 think we
should have something more than a
guess.

We are told that this bill is necessary
to encourage businesses to take the
necessary steps to avert or minimize
the Year 2000 problem. The Lofgren-
Boucher-Conyers substitute does just
that. Yet the underlying bill, by re-
moving the threat of liability, discour-
ages and undermines the incentive that
companies have to do so to bring their
problems into compliance. And it is the
American people who will be left hold-
ing the bag on January 1.

The bill discourages compliance. It
benefits the large multinational cor-
porations, to the detriment of small
business and the individual consumer.
This bill ought not to pass, and | urge
support for the substitute offered by
the gentleman from Virginia (Mr. Bou-
CHER), by the gentlewoman from Cali-
fornia (Ms. LOFGREN), and by the gen-
tleman from Michigan (Mr. CONYERS),
the ranking member on the committee.

Mr. GOODLATTE. Mr. Chairman, |
yield 30 seconds to the gentleman from
Virginia (Mr. DAvIS), the author of the
bill.

Mr. DAVIS of Virginia. Mr. Speaker,
just to clear a couple things up, small
businesses support this legislation. The
National Federation of Independent
Businesses is scoring this as a key
vote. They represent both potential
plaintiffs and defendants in these ac-
tions.

Secondly, nothing here we are doing
disallows a consumer or an injured
party from suing for full damages.
What they do not get are massive puni-
tive damages. They can get up to
$250,000 in non-economic damages and
three times actual damages. But they
are not barred, as some State legisla-
tures do, from collecting damages.
Some States treat this almost as an
act of God where they get nothing. So
I think that clarification is important.

Mr. GOODLATTE. Mr. Chairman, |
yield 3 minutes to the gentlewoman
from Illinois (Mrs. BIGGERT).

(Mrs. BIGGERT asked and was given
permission to revise and extend her re-
marks.)

Mrs. BIGGERT. Mr. Chairman, | rise
to speak today in favor of House Reso-
lution 775, the Year 2000 Readiness and
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Responsibility Act; and | commend the
gentlemen from Virginia for their lead-
ership on the Y2K liability issue.

In my former life in the Illinois State
Legislature, | also drafted a liability
bill for the Year 2000. When | came to
Congress, | thought |1 had left Y2K be-
hind. However, as they say, the more
things change, the more they stay the
same.

As the Vice Chairman of the Sub-
committee on Government Manage-
ment, Information and Technology, |
have participated in a series of hear-
ings on Y2K compliance at Federal
agencies. | believe that, largely be-
cause of congressional attention, our
Federal agencies will be ready for the
Year 2000 date change. But will our Na-
tion’s small and large businesses be
ready?

Many of our Nation’s lawyers are
gambling that they will not. Dozens of
Y2K-related lawsuits already have been
filed in the United States, and esti-
mates of the total costs associated
with the Y2K litigation approach $1
trillion. Comparatively, the total an-
nual direct and indirect costs of all
civil actions in the United States is es-
timated at $300 billion.

The Y2K computer date change will
affect every business, consumer, local
government and school. When we wake
up on January 1 of the year 2000, we
need the continued computer capacity
of water and sewage plants, utilities,
gas stations, pharmaceutical compa-
nies, hospitals and local traffic lights.

Absent this bill, I strongly believe
that the threat of Y2K liability has the
potential to discourage effective ac-
tions on Y2K compliance. We must, in-
stead, encourage plaintiffs and defend-
ants in Y2K legal actions to work to-
gether to find solutions to the Y2K
problem. The bill encourages Y2K fixes
but discourages Y2K lawsuits by en-
couraging alternative dispute resolu-
tion, placing limitations on damages
and requiring pretrial notice.

American businesses are already in-
vesting up to $1 trillion to ready their
computers so that we can enter our
new millennium as smoothly as we
leave the old. Instead of preparing for
liability, small businesses especially
need to work together, share informa-
tion and solve Y2K problems before the
end of the year. For, as we all know,
the year 2000 will not wait.

I urge my colleagues to support this
legislation on behalf of workers, con-
sumers and businesswomen and men.

Mr. BOUCHER. Mr. Chairman, | ask
of the Chair the amount of time re-
maining for both sides?

The CHAIRMAN (Mr. LaHooD). The
gentleman from Virginia (Mr. Bou-
CHER) has 15 minutes remaining. The
gentleman from Virginia (Mr. GoobD-
LATTE) has 13%2 minutes remaining.

Mr. BOUCHER. Mr. Chairman, | am
pleased to yield such time as he may
consume to the gentleman from Texas
(Mr. DOGGETT).

Mr. DOGGETT. Mr. Chairman, | rep-
resent the Central Texas area, where
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high technology has really provided
the engine for the unprecedented eco-
nomic growth that we have experi-
enced.

I want to support reasonable legisla-
tion that will benefit that industry and
our community, but I really do not be-
lieve that this is it. | have the greatest
respect for my colleague (Mr. DAvIs of
Virginia), with whom | am in general
agreement on technology issues. But
on this particular issue, | believe that
there is a bit of overreaching that gets
us into some really serious problems.

0O 1230

The exclusion by the Committee on
Rules in this debate of the amendment
by our Republican colleague Mr.
EHLERS and of several proposals by the
gentleman from Virginia (Mr. ScoTT)
suggests that the debate is designed to
force an up or down vote on a version
of this bill that does much more than
is necessary to protect the technology
community.

As a former State court judge, | am
particularly concerned by the un-
equivocal rejection of provisions of this
bill by the Judicial Conference of the
United States. That is a body composed
largely of Federal judges appointed by
Presidents Reagan and Bush. This bill
takes what the Judicial Conference de-
scribes as a ‘“‘radically different ap-
proach” with ‘“‘the potential of over-
whelming Federal resources and the ca-
pacity of the Federal courts to resolve
not only Y2K cases, but other causes of
action as well.”

The United States Department of
Justice has likewise opposed this ex-
treme measure, noting that ‘““‘even a de-
fendant who recklessly disregarded a
known risk of Y2K failure could escape
liability.” The Department of Justice
also opposes this bill because it “would
preclude federal and state agencies
from imposing civil penalties on small
businesses for first-time violations of
federal information collection require-
ments.”’

Most of the reasonable provisions of
this proposal, and there are a number
of reasonable provisions, are so reason-
able that they are already the law in
Texas and in most other places: pen-
alties against anyone who brings a friv-
olous lawsuit, a requirement of ade-
gquate notice to someone who is going
to be sued, a cooling-off period, an op-
portunity for a wrongdoer to cure the
wrong, a duty for the victim to under-
take reasonable steps to mitigate or
minimize damage, and the use of medi-
ation or alternative dispute resolution
to avoid a lengthy jury trial. To the ex-
tent that there may be some deficiency
in the laws of the States, the State leg-
islatures are the place to deal with
these kind of problems, and they are
dealing with them.

That is why we have legislatures con-
vene in places like Austin, Texas,
where the Texas Legislature is sitting
today. And only last week, the Texas
Legislature unanimously sent to Gov-
ernor George W. Bush a proposal that
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he supports that deals in a much less
expansive way with this whole Y2K
issue. | increasingly hear that my Re-
publican colleagues are pretty enam-
ored with George W., and | would just
ask if he is good enough for you, why is
his Y2K bill not good enough for them?
Instead, by preempting Texas law, by
overriding and essentially saying to
the Texas legislature and our Texas
governor that on Y2K, you are nuts, we
are suggesting in this legislation that
the good people of Texas or Florida or
Minnesota or anywhere else in the
country should yield to the alleged
wiser wisdom of Washington. | think
that that is the false premise of this
bill.

As we look back over history a thou-
sand years to the beginning of the cur-
rent millennium, there were many
apocalyptic visions of what might hap-
pen about this world. Today, a variety
of people are approaching the new mil-
lennium with similar grave concern.
Jerry Falwell, who believes the end is
near, is predicting ‘“‘a possibility of ca-
tastrophe.” There is a dark vision of
the millennium at the Planet Art Net-
work where you can get your galactic
signature decoded and learn the real
cause of Y2K. And there are a group of
people, including some not far from
where | live in Texas, that are stocking
up on canned goods and bottled water,
heading for the hills and abandoning
the community in anticipation of all
the ill that will flow in the millennium
change.

Today we see the legislative view of
this survivalist approach to Y2K. This
is law making, which really fails to
build on a bipartisan approach, but in-
stead employs a measure that is op-
posed by every Democrat and one Re-
publican and supported by every other
Republican on the Judiciary Com-
mittee. Rather than trying to come to-
gether and find some true middle
ground on addressing this Y2K issue,
this bill really is attempting to set a
precedent for undermining in other
types of civil cases trial by jury, which
represents one of the most valued
rights shared by American citizens.
This bill will encourage irrespon-
sibility rather than responsibility; it
does not represent the appropriate way
to address the Y2K issue.

Mr. GOODLATTE. Mr.
will the gentleman yield?

Mr. DOGGETT. | yield to the gen-
tleman from Virginia.

Mr. GOODLATTE. | thank the gen-
tleman for yielding. My question is,
the gentleman is not suggesting that
the governor of Texas is opposed to
this legislation, is he?

Mr. DOGGETT. | am suggesting that
the governor of Texas has fulfilled his
responsibility in calling for Y2K action
in Texas, in building a consensus that
produced a bipartisan bill approved
unanimously by the legislature. If he
provided such good leadership, why do
we not follow that leadership in Texas
instead of as your bill does, pre-
empting, overriding and disregarding
that action?

Chairman,
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Mr. GOODLATTE. Mr. Chairman, |
yield 2 minutes to the gentleman from
California (Mr. GARY MILLER).

(Mr. GARY MILLER of California
asked and was given permission to re-
vise and extend his remarks.)

Mr. GARY MILLER of California. Mr.
Chairman, | am not here today to talk
about the Book of Revelation or the
end of time. | rise in strong support of
H.R. 775, the Year 2000 Readiness and
Responsibility Act.

I want to thank the gentleman from
Virginia (Mr. DAvis), the gentleman
from Virginia (Mr. MORAN), the gen-
tleman from California (Mr. DREIER),
the gentleman from Alabama (Mr.
CRAMER), the gentleman from Cali-
fornia (Mr. Cox) and the gentleman
from California (Mr. DooLEY) for their
leadership on this issue.

This bipartisan bill is our oppor-
tunity to provide critically needed pro-
tections for consumers and businesses
to ensure that Y2K computer problems
are addressed quickly and that pre-
cious resources are not squandered on
needless litigation. To minimize the
impact of the Y2K bug, American busi-
nesses are currently investing $600 bil-
lion and working diligently towards re-
programming and replacing their af-
fected computer systems. Unfortu-
nately there is no easy technological
fix for this problem. Each computer
must be meticulously fixed, tested and
retested. Opportunistic individuals are
only adding to an already almost insur-
mountable task by diverting attention
and needed resources away from fixing
the problem, with litigation.

To date, over 80 Y2K lawsuits have
been filed and there are 790 letters de-
manding new Y2K litigation. It is esti-
mated that unrestrained litigation
could cost $1.4 trillion. That would
only serve to line the pockets of greedy
opportunists at the expense of Amer-
ican jobs.

H.R. 775 is a very reasonable ap-
proach to preventing an explosion of
Y2K litigation. This bill favors remedi-
ation over litigation by encouraging
parties to resolve their differences out-
side of the expensive court system
through alternative dispute resolution.
It also places the focus of Y2K problem
solvers on a solution rather than fight-
ing in court. At the same time H.R. 775
does not eliminate the normal legal op-
tions. Americans who suffer economic
or physical injuries as a result of Y2K
can still recover 100 percent of their ac-
tual damages. Many Y2K computer
failures could occur weeks and months
before January 1, 2000. That is why it is
so important that we pass this legisla-
tion immediately and remove the legal
obstacles that are preventing good
faith efforts toward fixing the Y2K
computer problem.

Mr. BOUCHER. Mr. Chairman, | yield
1 minute to the gentleman from Texas
(Mr. STENHOLM).

(Mr. STENHOLM asked and was
given permission to revise and extend
his remarks.)

Mr. STENHOLM. Mr. Chairman, |
thank the gentleman for yielding me
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the time. | rise in strong support of
this legislation. We are just 200 days
now away from the turn of the century.
A lot of concern is being brought about
what happens then. But sadly there are
some folks that are, | think, unfortu-
nately looking for ways to make
money off the turn of the century.
Today this bill is designed to keep that
from happening.

This legislation we are voting on will
reduce frivolous Y2K lawsuits by pro-
moting remediation instead of litiga-
tion. In other words, it encourages peo-
ple to work out their legitimate prob-
lems and claims outside of the court-
house, whenever possible, and still pre-
serve the right of folks who suffer real
injuries associated with the Y2K prob-
lem to file suits and to go through our
judicial system when necessary. The
bill also creates incentives to fix prob-
lems before they happen.

This meets what | like to call the
west Texas tractor seat, common sense
approach to a very real problem. | en-
courage my colleagues to support this
legislation.

Mr. GOODLATTE. Mr. Chairman, |
yield 1% minutes to the gentleman
from Florida (Mr. STEARNS).

Mr. STEARNS. Mr. Chairman, | rise
in strong support of this legislation. If
we expect American businesses to con-
tinue their global leadership in innova-
tion, productivity and success to drive
our economy and create new jobs, they
must be given the tools to allow them
to compete. One of the fundamental
tools of success and competition in the
American economy and the high tech
community is being free from the bur-
dens of opportunistic lawsuits which
are clearly designed to harm American
businesses. H.R. 775 does this by plac-
ing caps on punitive damages, creating
a waiting period on lawsuit filings and
establishing a loser pay system.

Unless we establish liability protec-
tions, many if not most of American
businesses will be hesitant to solve any
Y2K problems for fear of lawsuits. Let
us do what is the right thing here, Mr.
Chairman, and pass this bill over-
whelmingly.

Mr. BOUCHER. Mr. Chairman, | am
pleased to yield 3 minutes to the gen-

tleman from Massachusetts (Mr.
DELAHUNT).
Mr. DELAHUNT. Mr. Chairman, |

thank the gentleman for yielding me
this time. | will not consume all that
time, but | felt it necessary to respond
to the primary sponsor for whom |
have great respect, the gentleman from
Virginia (Mr. DAvisS), when he talks
about small businesses.

I would like to point out just one
particular aspect of this proposal that
will hurt small businesses. This goes to
the issue of economic loss. If a small
business under the provisions of this
bill should incur a disruption in the
course of its business because of the
negligence of another party because of
the Y2K bug issue, that small business
will not be entitled to losses such as
lost profits, such as business interrup-
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tion and other such consequential dam-
ages. | am not talking about frivolous
lawsuits here. | am talking about law-
suits that are meritorious.

What this bill will do will disadvan-
tage small businesses, because they do
not in many cases have the financial
wherewithal to take on the giants.
Clearly the damages that they will be
seeking is because their business will
be hurt, in many cases will be dev-
astated, and in many cases might very
well end up in bankruptcy. So maybe
the NFIB is scoring this, but | suggest
a careful reading of this language will
show that this bill harms small busi-
ness as well as the consumer.

In addition, for those that have meri-
torious claims, we have changed the
standard, we have changed the burden
of proof on small businesses in their at-
tempt to recover their legitimate and
valid remedies. We have changed it
from a mere preponderance of the evi-
dence to now a totally different stand-
ard, one that is more akin to the crimi-
nal law. It is just a short way from be-
yond a reasonable doubt, and, that is,
clear and convincing evidence.

Let me suggest that the substitute
offered by the gentleman from Virginia
and the gentlewoman from California
and the ranking member will address

the issues that they are concerned
about.
Mr. GOODLATTE. Mr. Chairman, |

yield myself 45 seconds. | have some
bad news for the gentleman from Mas-
sachusetts. The provisions of the Con-
yers-Boucher-Lofgren substitute re-
lated to economic losses are very simi-
lar. In fact, ours are more limited than
theirs are with regard to that position.
In addition, the White House in a letter
that they submitted yesterday, signed
by Bruce Lindsey and Gene Sperling,
states,

Many States have legal rules limiting the
recovery of economic loss damages in certain
tort lawsuits. These rules are designed to bar
parties to contracts from avoiding contract
limitations on liability by suing in tort. We
would support statutory recognition of this
rule as a way to limit frivolous Y2K claims,
provided that the rule is limited appro-
priately so that it would not effectively pre-
vent recovery in cases of fraud.

Ours is more limited than theirs.
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Mr. Chairman, | yield 5 minutes to
the gentleman from Virginia (Mr.
DAvis), the principal sponsor of this
legislation and my good friend.

(Mr. DAVIS of Virginia asked and
was given permission to revise and ex-
tend his remarks.)

Mr. DAVIS of Virginia. Mr. Chair-
man, | thank my friend for yielding
this time to me, and | have great re-
spect for my colleagues on the other
side in trying to get together on this
issue because | think they recognize,
and even the White House has come to
recognize just in the last couple of
days, that the fastest growing segment
of the American economy, our tech-
nology sector, is jeopardized by an oc-
currence of an infusion of litigation on
Y2K liability in this.
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This is complicated. We can have a
computer system that is Y2K compli-
ant, but because it is so interconnected
to other areas, even when we test it we
will end up talking to other areas over
the long term. We could not test that
it could disrupt that system.

A clear and convincing standard is
needed, frankly. | would make that ar-
gument as opposed to the old prepon-
derance of the evidence where some-
body is hurt and somebody pays.

That is what makes this so unique.
That is why we are not trying to re-
write tort law in its entirety.

Mr. Chairman, | just address a few of
the issues that have been raised on the
other side.

We have heard the usual arguments
about a sledgehammer approach, about
extreme measures, but these are ap-
proaches that this House has voted for
before, Members of both parties. We
talked about a real bipartisan solution.
What that means is something the
President will sign, something the
Trial Lawyers Association will agree
to, something that they can try to
please everyone.

But that does not solve the problem.
The problem of those solutions is it
does not get to the heart of what
American companies are about to face.
We are in a borderless economy, world-
wide economy, today. Fastest growing
segment of our economy: the tech-
nology sector that is jeopardized by
lawsuits; and this jeopardizes whether
it is a trillion dollars or whether it is
tens of billions of dollars, which is
what asbestos is. These are profits that
could be channeled into new products
to continue to keep American compa-
nies competitive in the global market
place, and instead they are going to be
bogged down in protracted litigation,
in attorneys’ fees and settlement costs
that do not need to be.

Under our legislation, everybody who
is injured gets their damages. They can
prove it, they get their damages. They
can even get three times their eco-
nomic loss in punitive damages, or
$250,000, whichever is the most. We are
not depriving anyone of anything.

The gentleman from Michigan made
a comment that reasonable efforts by
the defendant will bar the incurrence
of damages. That does not happen at
all. It just caps punitive damages. It
just takes away a doctrine, joint and
several liability, that in this very
interconnected world where we have
embedded chips and the like and it is
very difficult to place, allocate, blame,
will not bring down large companies
because they happen to have the deep
pockets and because somebody else
might have messed up a problem 25
years ago and they cannot find them
today.

Even the administration in their let-
ter recognizes that perhaps some use of
proportional liability may be appro-
priate in this as long as the defendant
could get full damages from the defend-
ants that they could find. The lan-
guage: We have to escape an adminis-
tration veto.
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We are not running cover for any-
body here. We are trying to pass legis-
lation. If we have this language, we
never would have gotten the securities
litigation damage where this House
overrode an administration veto, or
just a couple of years ago. What we
want is commonsense litigation
against the heart of this problem, and
that is we are taking the fastest grow-
ing part of our economy, we are put-
ting it in jeopardy, and what that does
on the worldwide marketplace wherein
other countries, they do not face the li-
tigious society that we do here, where
they can continue to grow and prosper
and produce jobs and keep the economy
humming.

Ironically, many of the individuals
who oppose this legislation in the ad-
ministration will not be here when we
see the results of not enacting this leg-
islation down the road. They will be
blaming people who are then in office
because of legislation that is passed
today.

Our job is not to necessarily escape
an administration veto, particularly in
a bill that goes through the House for
the first time. We overrode the admin-
istration on securities’ legislation. We
are not going to let the trial lawyers or
any single interest group write this
bill. Our job is not to provide cover to
any political entity in this. It is to
write a commonsense bill that gets the
job done.

Small businesses are both plaintiffs
and defendants in this. Small busi-
nesses are hurt if they cannot sue and
get damages under the instances de-
scribed by the gentleman from Massa-
chusetts, but they can sue here and get
full damages. They get their economic
damages. They can get a modicum of
punitive damages as well.

That is why the National Federation
of Independent Business, the largest
small business organization in the
country, endorses this legislation. That
is why the U.S. Chamber of Commerce,
made up of large and small organiza-
tions, endorse this legislation. That is
why | asked unanimous consent this be
placed into the RECORD.

The credit unions now endorse this
legislation, H.R. 775, because they are
small businesses that recognize that,
without this kind of relief, their busi-
nesses can be brought down, they can
go bankrupt, and their customers and
their employees are then out on the
street.

I also will put into the RECORD a
number of Chambers of Commerce and
business entities and local groups from
National League of Cities on.
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CUNA & AFFILIATES
Washington, DC

MEMORANDUM

To: Governmental Affairs and Political Spe-
cialists.
From: Richard Gose and Karen Ward.
Re: Late Breaking News on Y2K and Gaps
Conference Call, Wednesday, May 12th
Date: May 11, 1999.
LATE BREAKING DEVELOPMENT—HOUSE TO VOTE
ON Y2K LIABILITY LEGISLATION TOMORROW,
MAY 12TH

Today, the House Leadership decided to
put H.R. 775, the Year 2000 Readiness and Re-
sponsibility Act, on the floor May 12th. Ac-
cording to the Rules Committee, the legisla-
tion will be considered under a ‘“‘modified
closed rule.” Six amendments will be voted
on—CUNA urges Yes votes on three amend-
ments: Davis (VA) which defines the types of
damages recovered under the bill and
changes the effective date of the legislation
to January 1, 1999; Moran (VA) which ex-
empts all claims arising from a personal in-
jury suit; Jackson-Lee (TX) which clarifies
language regarding notification; and a Yes
vote for final passage.

Due to the very technical nature of this
legislation, we feel that it would be most ap-
propriate for league staff and only selected
credit union leaders to lobby their legisla-
tors for passage of this bill. Any calls that
can be placed to House members’ offices to-
morrow morning would be very helpful.

GAPS CALL ON SENATE BANKRUPTCY VOTE

As you saw in this afternoon’s Call to Ac-
tion, bankruptcy reform is headed for a floor
vote in the Senate possibly, as soon as next
Monday. We will be holding a GAPS call to-
morrow, May 12th at 1:30 pm Eastern Time
to discuss our lobbying and grassroots strat-
egy for this bill. We hope that you will be
able to join us for this call which we expect
to be relatively brief, with the first half used
for an update from our lobbying team and
the second half reserved for questions and
discussion.

The call-in number for the call is: 1-8388-
243-0810.

The confirmation number is: 1551181.

MAy 11, 1999.
Hon.
House of Representatives
Washington, DC.

DEAR REPRESENTATIVE: As leaders of Amer-
ica’s information and high technology indus-
try associations—representing a broad cross-
section of companies, ranging from the
smallest start-ups to the industry leaders—
we are writing to express our strong support
for HR 775, bipartisan legislation, to provide
a framework under which year 2000 (Y2K)-re-
lated disputes can be resolved without costly
lawsuits.

Our industry wants Congress to pass and
the President to sign legislation that will en-
courage all businesses to continue efforts to
fix, rather than litigate, Y2K-related prob-
lems. H.R. 775 creates powerful incentives for
companies to remediate Y2K problems, while
preserving the rights of those who suffer real
injuries to pursue legal recourse. It is essen-
tial that everyone in the supply chain of the
American economy work together to prevent
the unique situation of the century date
change from triggering chaos in our legal
system and the entire economy.

Congress, the White House and the busi-
ness community worked together last year
to unanimously enact the Year 2000 Informa-
tion and Readiness Disclosure Act. That im-
portant legislation has helped encourage in-
formation-sharing to enhance Y2K readiness
throughout all sectors of the American econ-
omy. H.R. 775 will provide additional tools
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and incentives to enable businesses and their
customers to concentrate their efforts, at-
tention and resources on preventing year
2000-related problems.

The companies we represent, together with
their customers and suppliers, support HR
775 legislation to ensure the continued ro-
bust growth of the American economy,
through an investment in remediation not
litigation efforts.

Sincerely,

Rhett B. Dawson, President, Information
Technology Industry Council (ITI).

Harris N. Miller, President, Information
Technology Association of America (ITAA).

George Scalise, President, Semiconductor
Industry Association (SIA).

Ken Wasch, President, Software Informa-
tion Industry Association (SIIA).

Robert Holleyman, President, Business
Software Alliance (BSA).
Matthew Flanigan, President, Tele-

communications Industry Association (TIA).

William Archey, President, American Elec-
tronics Association (AEA).

John Venator, President, Computing Tech-
nology Industry Association (CompTIA).

Reed Hastings, President, Technology Net-
work (TechNet).

Don McLaurin, President, National Asso-
ciation Computer Consultant Business
(NACCB).

Stanley Myers, President, Semiconductor
Equipment and Materials International
(SEMI).

Mr. BOUCHER. Mr. Chairman, | yield
1 minute to the gentleman from Massa-
chusetts (Mr. DELAHUNT).

Mr. DELAHUNT. Mr. Chairman, |
think it is important to state for the
RECORD when the gentleman speaks
that a litigant in a suit when punitive
damages are awarded under the provi-
sions of this bill does not receive those
punitive damages, that it goes to a spe-
cial fund.

Now, if I am misstating the language
of the bill, maybe the gentleman can
educate me.

Mr. GOODLATTE. Mr.
will the gentleman yield?

Mr. DELAHUNT. | yield to the gen-
tleman from Virginia.

Mr. GOODLATTE. As a part of the
self-executing rule that was just passed
by this House those provisions were
taken out.

Mr. DELAHUNT. Mr. Chairman, I am
very pleased to hear that.

Mr. GOODLATTE. Maybe that would
have changed the gentleman from Mas-
sachusetts’ vote on the rule, had he
known that.

Mr. DELAHUNT. Mr. Chairman, it
would not have changed my vote on the
rule, but it certainly takes a bill from
being very bad to simply bad.

Mr. GOODLATTE. Mr. Chairman, |
yield 2 minutes to the gentleman from
Tennessee (Mr. BRYANT), a member of
the Committee on the Judiciary.

(Mr. BRYANT asked and was given
permission to revise and extend his re-
marks.)

Mr. BRYANT. Mr. Chairman, I rise in
support of H.R. 775 and certainly want
to commend both sides of this debate
and certainly the level of the debate. |
think it simply shows that, in both
cases, reasonable minds can disagree.

I think we all recognize the potential
problem out there with Y2K litigation,

Chairman,
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the uniqueness that it would provide to
us all, the challenge here, and | think
that is why many of us want to look to
a special bill here that would give in-
centives to people rather than go the
traditional adversarial route in the
courts and bog down in litigation and
get into that adversarial situation
where neither side does anything for
awhile until the court system operates.

We, many of us, feel the need to have
this procedure that would encourage
people to settle, to work quickly to get
the computer systems and networks
back up, to get our commerce system
to the extent that it has been slowed
down back up to full speed.

As my colleagues know, it has been
mentioned that 98 percent of the busi-
nesses in this country are small busi-
nesses. What we are also failing to
mention here, though, is that these
small businesses employ 60 percent of
the work force. We are talking about a
lot of people here and an awful lot of
jobs at stake, and that is why these
issues of alternative dispute resolution,
of new forms of offers of judgment
where people, if they do not better
their offer of judgment, then they have
to pay the other side’s attorneys’ fees.
Whether the cooling off period that we
provide here, these are all very solid
legal procedures that would encourage
people to sit down and work it out in a
businesslike manner.

There is provision in this bill for fair
compensation, but, on the other hand,
there is provision in this bill for reme-
dial action, which is what we have
talked about all along and, again, due
to just the special circumstances that
we could be facing on January 1, Year
2000, because of the uniqueness of this
potential legal matter and because of
the possible ramifications across our
society and, again, 98 percent of the
small businesses and 60 percent of the
work force.

I would ask that this not be a busi-
ness-as-usual situation.

Mr. BOUCHER. Mr. Chairman, | yield
back the balance of my time.

Mr. GOODLATTE. Mr. Chairman, I
yield myself such time as | may con-
sume.

Mr. Chairman, | urge my colleagues
to support this important legislation.
We have the reforms in it that were
contained in the Contract with Amer-
ica 4 years ago, including caps on puni-
tive damages so that no one unelected
jury in some part of the country can
give a multi-million-dollar award that
can wipe out a business, change na-
tional public policy without the Con-
gress or other State legislative bodies
having the ability to do that. We limit
the effect of joint and several liability
by making it proportionate liability so
that if one is 1 percent at fault they
are not held responsible for a hundred
percent of the damages in a case which
is under current law. We change that
so that if one is 1 percent at fault they
only pay 1 percent of the liability.

In addition, we have reforms here of
class action lawsuits so that one can-
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not go forum shopping in a particular
State, to a particular county, to a par-
ticular court, to a particular judge
that may be favorable to bringing what
is otherwise a frivolous class action
lawsuit. There are States in this coun-
try that have certified a great many
nationwide class action lawsuits; in
fact, more than the entire Federal judi-
ciary has certified in some years, and
that reform is badly needed.

This legislation encourages parties to
get together, work out their problems,
solve the Y2K problem without first fil-
ing a lawsuit; and they do that by en-
couraging alternative dispute resolu-
tion. We do that by discouraging the
filing of frivolous lawsuits because, if
we do that, they may wind up paying
some of their opposing side’s attorney
fees if their suit is deemed nonmeri-
torious. And | encourage my colleagues
to support this legislation and to op-
pose the amendments that are going to
be offered by the gentleman from New
York (Mr. NADLER) and the gentleman
from Virginia (Mr. ScoTT) which we
will address shortly.

Mr. BLILEY. Mr. Chairman, | rise in support
of H.R. 775, the Year 2000 Readiness and
Responsibility Act. With just over seven
months to go until the new millennium, it is im-
portant for the Congress to move forward with
this legislation. This year, the Commonwealth
of Virginia enacted its own legislation on Year
2000 problems. As the bill we have on the
floor today goes to conference, | will be watch-
ing to see whether the provisions of Virginia's
Year 2000 law will remain operative.

| thank the sponsors of the bill for their hard
work.

Mr. COX. Mr. Chairman, whatever its other
consequences, the Y2K bug may crash the
nation’s justice system—not for days or weeks
but for years. Our justice system, already
plagued by intolerable delays and expense,
could be submerged under a deluge of
cases—both  meritorious and frivolous—
sparked by Y2K. Though estimates of legal li-
ability have ranged as high as a trillion dollars
(Lloyd’s of London), no one can confidently
predict the scale of the liability crisis because
no consensus has developed—even among
the best informed experts on the subject—
about how serious and widespread the under-
lying Y2K problems will be.

The scale of the legal problem can be
guessed at by the scope of remediation ef-
forts: The Gartner Group, a consulting firm,
has estimated costs of $400-600 billion world-
wide to fix the problem. Federal Express will
spend $500 million; Citibank will spend $600
million; Merrill Lynch has 80 people working in
shifts, 24 hours a day, seven days a week.

These efforts are focused on two main prob-
lems: first, the potential inability of program-
ming in both software and hardware to accu-
rately process date-related codes after 2000
because, to conserve memory, programmers
in the past used a two-digit rather than four-
digit date field; and second, the potential in-
ability of embedded chips in every sort of me-
chanical device imaginable to function accu-
rately because they, too, use two-digit date
fields.

Even the best-informed Y2K experts differ
as to the scope of the problem and the suc-
cess of the massive public and private remedi-
ation efforts now going on around the world.
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We can be sure, however, that our Dickensian
legal system, which cannot address even
20th-century legal problems, will be wholly un-
equal to dealing with the millennium bug.

Fear of the impending litigation is already
seriously impeding remediation of Y2K prob-
lems, causing businesses to limit their own in-
ternal reviews and external disclosure and co-
operation so that they can avoid being ac-
cused of making inaccurate statements or en-
gaging in “knowing” misconduct.

Even President Clinton, who has steadfastly
opposed civil justice reform and even vetoed
the bipartisan 1995 law suit reform bill—it was
evaded anyway, over his veto—has accepted
the need for a specific Y2K reform when he
signed Mr. DREIER's “Y2K Information and
Readiness Disclosure Act” in October 1998.
This bill, which | cosponsored, is designed to
encourage businesses to disclose the status
of their Y2K readiness (and thereby encour-
age cooperation on remediation) without fear
that their disclosures will lead to a securities
suit.

But much more remains to be done: Fear of
unfair liability is continuing to chill proactive re-
mediation efforts, and in any case Congress
must put in place a framework now to control
the avalanche of litigation that we can see
coming.

Y2K will exacerbate all the existing flaws in
our legal system. Y2K lawsuits began to be
filed in mid-1997, two and a half years before
the millennium, and trial lawyers are now hold-
ing workshops and symposia on how to run
Y2K class actions. Unless Congress acts
quickly, we will soon see the same kind of
abusive class actions that led Congress to act
in 1995 and again in 1998 to curb securities
strike suits—but this time, on a vastly larger
scale, affecting virtually every sector of the
economy. Enterprising lawyers will bring
meritless suits to shake down deep-pockets
defendants, or will run meritorious claims for
their own benefit rather than their clients'—
raking off hundreds of millions and even bil-
lions of dollars in fees that should have gone
to redress their clients’ injuries.

In the tobacco cases, for example, billions
of dollars in fees have already been diverted
from tobacco victims to their counsel: in
Texas, they will receive some $92,000 an
hour.

Tobacco lawyers fees in just two settled
cases, Texas and Minnesota, amount to $2.8
billion; attorney’s fees under all existing state
contingent-fee contracts have been estimated
to run to $14-19 billion; private tobacco suits
have been estimated to generate more than
$30 billion in lawyers’ fees, and could soon
average $3-8 billion a year.

Our legal system does no better at handling
non-class action, business-to-business litiga-
tion, which the millennium bug will also gen-
erate in vast quantities. Lawsuits between
software and hardware vendors and their cus-
tomers will be only the top level of Y2K litiga-
tion that could cascade through every eco-
nomic relationship in the economy.

It's vital that Congress act now to set sen-
sible limits on this potential avalanche of litiga-
tion.

H.R. 775, the Year 2000 Readiness and Re-
sponsibility Act, was introduced in late Feb-
ruary 1999 by Republican Representatives
Davis, DREIER, and Cox and by Democratic
Representatives  MORAN, CRAMER, and
DooLEy. This balanced, pro-consumer legisla-
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tion will help remove the current disincentives
to proactive remediation of Y2K problems. It
will help people by focusing on fixing the Y2K
problems in advance—not affixing blame for
them afterwards.

If failures occur, its innovative procedural re-
forms will encourage constructive alternatives
to long, drawn-out lawsuits. It strengthens
pleading standards to help winnow out
meritless cases. It adopts the Fair Share Rule
of proportionate liability for year 2000 claims.
It sets reasonable parameters for punitive
damages. And it adopts important pro-con-
sumer class-action reforms in Y2K cases. I'm
delighted to have cosponsored this important,
common-sense reform, which will help con-
sumers and preserve our country’s high-tech
edge in the global economy.

Mr. CRAMER. Mr. Chairman, the year 2000
is only a little over 7 months away.

We've all heard the dire predictions—air-
planes will fall out of the sky, or the nation’s
power grid will go down, or the world’s finan-
cial markets will crash. Our nation’s business
community has heard these predictions as
well. That's why as we get closer and closer
to the year 2000, the business community is
accelerating its already massive effort to bring
their computer systems into Y2K compliance.
And Mr. Chairman, it is a massive effort. It has
been estimated that by the time all is said and
done, American businesses will have spent
$50 billion on addressing Y2K problems.

However, Mr. Chairman, we must all admit
that despite their best efforts, and despite the
extraordinary amount of money invested in
bringing their computer systems up to speed,
something, somewhere will go wrong. It's inev-
itable. Today our world economy is so inter-
dependent and tied to computers that a major
Y2K failure almost anywhere in the world has
the potential to result in minor or major disrup-
tions everywhere.

Mr. Chairman, when this day comes we
must have in place an effective legal frame-
work for dealing with all the litigation that will
surely result from these expectant Y2K failures
or disruptions. The Y2K special committee in
the Senate has stated that litigation could cost
as much as one trillion dollars. | don't know
about my colleagues, but | would like to see
our nation’s business community spend their
resources on fixing the problem rather than liti-
gating it. Indeed, despite the fact that we are
7 months away from the year 2000, more than
80 Y2K lawsuits have already been filed. Can
you imagine how many frivolous lawsuits will
be filed once we've had the first failure or dis-
ruption?

That is why | am supporting H.R. 775. This
bill sets in place an effective legal framework
that will sift through the frivolous lawsuits while
allowing the meritorious lawsuits to precede.
H.R. 775 encourages a fast, fair and predict-
able mechanism for resolving Y2K related dis-
putes. It encourages resolutions outside of the
courtroom so that problems can be fixed
quickly.

What this bill will not do, as some of my col-
leagues will argue it does, is encourage peo-
ple not to fix the problem. In fact, there are no
protections for people or businesses that act
irresponsibly or negligently in preparing for the
Y2K problem.

This bill makes sure that businesses that at-
tempt to fix their Y2K problems are not unfairly
punished by being exposed to frivolous law-
suits. But, it still holds people accountable if
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they are negligent or irresponsible. If someone
intends to sue a company for damages related
to Y2K, the bill would give the company 90
days to fix the problem before a lawsuit could
be filed. In addition, defendants would only be
liable for their portion of the damages—if the
court says a company is responsible for 10
percent of the problem, then the company
pays 10 percent of the damages.

| represent a high-tech district in the state of
Alabama where the Y2K issue is at the fore-
front of a lot of people’s minds. State officials
in Alabama have recently announced that our
state is behind schedule on the Y2K problem.
Businesses in my District are concerned, not
with the possibility of experiencing Y2K fail-
ures—because the large majority of these
businesses have made the good-faith effort to
commit the resources necessary to reach
compliance—but rather these companies are
concerned with the threat of frivolous lawsuits.
In a recent letter to me, one company wrote,
“At very considerable expense to us, our com-
pany has gone to great lengths to make sure
that we are Y2K compliant, but we do expect
problems will be passed on to us. A mountain
of litigation could create untold amounts of
time and expense which could be the hole that
‘sinks the ship’”.

Mr. Chairman, the American people are
looking for leadership on this issue—not just
empty rhetoric. H.R. 775, is a responsible step
in the right direction. It allows our legal system
to work as it should—meritorious lawsuits will
precede and frivolous lawsuits will be stopped.

Mr. Chairman, as | said earlier, the year
2000 is only a little over 7 months away. The
clock is ticking and time is running out. It's
time for this Congress to act and provide the
protection that our business community needs.
We need to create an environment where re-
sponsible firms can concentrate on solving
their Y2K problems, rather than spending their
time working on legal defense strategies. H.R.
775 does this.

Therefore, | urge my colleagues to support
passage of H.R. 775.

Mrs. MINK of Hawaii. Mr. Chairman, | rise to
express my opposition to the passage of H.R.
775, the Year 2000 Readiness and Responsi-
bility Act. | will vote “no” on final passage be-
cause H.R. 775 rewards companies’ inad-
equate response and irresponsible behavior in
light of the Year 2000 computer problem. This
bill is more appropriately characterized as tort
restructuring legislation, limiting the basic right
of wronged parties to find redress through the
legal system.

Computer technology facilitates virtually all
the activities that pervade our daily lives. The
threat of computer failure in relation to the
Year 2000 problem has been looming over our
heads for many years. In previous sessions,
Congress focused on means to overcome this
defect and provided funding for emergency sit-
uations that may arise. These are positive,
constructive ways of handling this critically im-
portant issue. On the contrary, the legislation
before us merely places the burden of coun-
teracting difficulty caused by computer tech-
nology malfunctions on the consumer, rather
than the manufacturer. This is a patently unfair
proposition.

H.R. 775 strikes at the heart of tort law, re-
moving basic rights which secure redress for
wronged individuals. The most untenable por-
tion of H.R. 775 is the establishment of the
“reasonable efforts” defense. According to the
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bill's provisions, even if a defendant company
was grossly negligent or intentionally at fault,
as long as they make ‘“reasonable efforts” to
solve the problem the defendant bears no li-
ability for the defect.

Instead, the consumer bears the burden for
the defective product. This holds true despite
the extent of the plaintiff's resultant damage.
Small business owners, Mom and Pop stores,
struggling entrepreneurs, these are the individ-
uals who will lose if H.R. 775 becomes law.

Although technology producers have known
about the Y2K computer glitch for many years,
H.R. 775 severely limits punitive damages for
Y2K defects. Why do technology producers
merit this special benefit when they are pres-
ently on notice that their products could con-
tain flaws and have the opportunity to rectify
them now? Situations may exist where it is fi-
nancially prudent for companies to ignore their
products’ Y2K defects. Why, then, should we
release these companies from punitive liability
for their intentional omissions?

In addition, H.R. 775 removes the right to
claim joint and several liability. If a plaintiff
maintains that a product created by several
defendants is faulty, the plaintiff must pursue
each defendant individually to prove their per-
centage of responsibility instead of shifting this
burden to the defendant. This section of the
bill makes people harmed by Y2K glitches less
likely to recoup their losses and deprives them
of a fundamental, legal benefit.

Representatives CONYERS, LOFGREN, and
BoucHER offered a substitute bill which bal-
ances the interests of economic stability and a
consumer’s right to redress. The Conyers
amendment sought to curb frivolous, dam-
aging lawsuits, but did not do so at the ex-
pense of a plaintiff's essential rights. It estab-
lished a “cooling off” period to allow parties to
settle their differences outside of court, re-
lieved defendants of joint and several liability
if they were responsible for only a small por-
tion of the defect, and encouraged alternative
dispute resolution. It left the basic tenets of
tort law unchanged while providing special
rules for this unique, critical situation. | sup-
ported the Conyers, Lofgren, Boucher sub-
stitute. | cannot support the extant H.R. 775.

Mr. POMEROY. Mr. Chairman, | am voting
today against H.R. 775, the Year 2000 Readi-
ness and Responsibility Act, and am voting in
favor of the Conyers substitute.

Both alternatives fall short of providing the
proactive measured relief warranted on this
unique issue, but the flaw in H.R. 775 is fatal
in its character, while the Conyers substitute
offers a platform for further refinement in con-
ference committee.

The fatal flaw in H.R. 775 is the “loser
pays” provision which holds a litigant liable to
pay the other side’'s attorneys’ fees if the
plaintiff rejects a pre-trial settlement offer, and
then ultimately secures a less favorable ver-
dict from the court.

The “loser pays” provision (Section 507) is
drastic overkill which could actually discourage
companies from fixing their computer systems
in advance of the problem. The “loser pays”
provision will create a particular problem for
small businesses and middle income victims
of Y2K failures because these groups have far
less financial resources than large defendant
corporations and cannot afford the risk of pay-
ing a large corporation’s legal fees based on
the outcome of a trial.

In effect, the possibility of an adverse ver-
dict will deter small businesses from pursuing
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even the most egregious claims to court. The
provision is so onerous that it would even
apply to a harmed party that prevails in a Y2K
action so long as they obtain less than a pre-
trial settlement. This would have the perverse
effect of rewarding a negligent or reckless de-
fendant and punishing an innocent victim.

| do not believe, however, the Conyers sub-
stitute does enough to address joint and sev-
eral liability exposure. | am concerned that
many high technology firms will be held ac-
countable for an entire damage award simply
because they played some small role in de-
signing a system several years ago, even
when the principal party responsible makes lit-
tle or no effort to update their systems into
Y2K compliance. H.R. 777’s proportionate li-
ability provision makes a defendant liable sole-
ly for the portion of the judgment that cor-
responds to the percentage of responsibility of
that company, and if amended to address re-
sponsibility for orphan shares, represents re-
form | could support.

Mr. Chairman, | truly hope that we can ad-
dress these outstanding issues and work to-
gether to strike the proper legal balance that
addresses the Y2K liability question. Unfortu-
nately the vote today does not represent an
acceptable package. | vote “no” and hope fur-
ther legislative activity on this issue will create
an appropriate response that | will be able to
support.

Mr. PACKARD. Mr. Chairman, as we pre-
pare to enter the new millennium, this is a
time of anxious anticipation for what the next
century will bring. However, as eager as we
may be for the new millennium, we are also
apprehensive over problems that may be
looming around the corner with the Year 2000.

We only have 233 days left until the com-
puter-related doomsday commonly known as
the Y2K problem strikes. The Y2K Computer
problem derived from the time when the first
computers were developed, and programmers
decided to denote a year using two digits in-
stead of four. In other words, without a solu-
tion to this problem, computers may read all
dates as “1900” instead of “2000” which
could cause mayhem around the world. Just
think about all the normal daily activities that
will be affected, airlines reservations, ATM ac-
counts, e-mail, even your VCR.

Not surprisingly, the Y2K computer problem
has spurred several lawsuits. It has been re-
ported that for every $1 spent trying to fix this
glitch, $2-$3 are spent on litigation. This
sends a clear message that this system is in
desperate need of repair. It is absurd that we
spend more money battling lawsuits rather
than fixing the problem.

The Year 2000 Readiness and Responsi-
bility Act will curb the costs of litigation associ-
ated with the Y2K computer problem. H.R.
775 will establish a $250,000 limit on punitive
damages awarded in Y2K lawsuits, and man-
date a 90-day waiting period before potential
plaintiffs may file a Y2K claim to allow busi-
nesses to correct the problem. This is impor-
tant legislation, which will allow experts who
can fix the Y2K computer problem to actually
do so without fear of liability for other prob-
lems they did not create.

Mr. Chairman, | think it is clear the time has
come to focus our efforts on solving this ob-
stacle, not creating additional costly hurdles.
We need to fix Y2K related problems, rather
than litigate them. | urge my colleagues to
support H.R. 775 and fix this broken system.
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Mr. SHAYS. Mr. Chairman, | strongly sup-
port H.R. 775, the Year 2000 Readiness and
Responsibility Act. This bill is a balanced ap-
proach to prevent a slew of frivolous lawsuits
from being visited upon businesses who made
a good faith effort to fix their Y2K problems,
while at the same time holding truly negligent
businesses responsible for not correcting
theirs.

The extent of the Y2K problem won't be
known until January 1, 2000. But there’s one
thing we can already be certain of: lawyers
are lining up to sue everyone whose oper-
ations are even slightly hampered by the com-
puter bug.

Today, companies in my district, and all
over this country, are working overtime to fix
their Y2K problems. Let's face it: they're doing
so because it is in their economic self-interest.
No company wants to lose business because
of an inability to fix a computer bug. And no
company wants computer systems that cannot
operate in the next millennium.

But even while companies take proper steps
to fix their computer glitches, problems may
still arise, and that is why this legislation is
necessary.

H.R. 775 takes a number of common sense
steps to reduce the number of law suits that
stem from computer problems. The bill limits
punitive damages to the higher of $250,000 or
three times the amount awarded for compen-
satory damages, in addition to allowing for the
recovery of 100 percent of economic dam-
ages.

The bill also mandates a 90-day waiting pe-
riod before potential plaintiffs may file a Y2K
claim to allow businesses time to correct the
problem, makes defendants liable only for the
proportion of the judgment for which they are
at fault, and creates a “loser-pays” mecha-
nism when a plaintiff rejects a settlement offer
higher than the amount eventually awarded by
the court.

Today’s economy is growing rapidly. But we
mustn’t lose sight that the quality of life of all
Americans would be negatively affected if we
allow the Year 2000 bug to impose excessive
financial costs on American businesses.

On May 6, Federal Reserve Chairman Alan
Greenspan stated that our nation’s “phe-
nomenal” economic performance can be cred-
ited in large part to leaps in technology, which
have made our economy more efficient. The
lawsuits that would result if we don’t pass this
bill will substantially hamper our nation’s eco-
nomic progress. Fear of litigation and its ex-
cessive costs will prevent U.S. companies
from realizing their economic potential, and
that means less jobs for all Americans.

H.R. 775 is vital to American businesses,
which pay taxes and create jobs. It will allow
them to use their resources to fix their Y2K
problems—not fend off frivolous law suits.

We need solutions—not lawsuits. We need
to pass this bill.

Mr. CONYERS. Mr. Chairman, | insert the
following correspondence for printing in the
RECORD:

APRIL 19, 1999.

DEAR REPRESENTATIVE: The undersigned
organizations are writing to alert you to se-
rious problems in proposed Year 2000 (Y2K)
legislation that could result in far-reaching
environmental consequences. the Y2K liabil-
ity bill sponsored by Representative Tom
Davis (H.R. 775) threatens to remove impor-
tant incentives for companies to fix poten-
tially devastating Y2K computer processing



H3024

problems before they occur. The bill also
would undermine the ability to individuals
and communities injured by Y2K environ-
mental accidents to seek full redress in the
courts. We ask you to vote against this bill
and any similar legislation which would re-
move incentives and shield companies that
have failed to fix their Y2K problems from
legal accountability for any environmental
damage.

Y2K processing problems in mainframe
computers and embedded chip systems have
the potential to harm the environment and
affect public health. Although the full extent
of environmental problems that may result
from Y2K failures is not known, the Environ-
mental Protection Agency has said that
“‘[d]evastating effects could occur through
such problems as accidental contamination
of drinking water, the release of harmful pol-
lutants into the air, and the inappropriate
distribution of chemicals and toxins into the
community.” A recent report from the U.S.
Chemical Safety and Hazard Investigation
Board stressed special concern that the Y2K
readiness efforts of small to medium-sized
chemical facilities are ‘‘less than appro-
priate.”

We join the House of Representatives in
encouraging companies whose computer fail-
ures could harm the environment to act now
to make their systems Y2K compliant, but
we believe the proposed bill would have the
opposite effect. Rational businesses facing
potential liability for environmental harm
will attempt to limit their liability by im-
plementing measures to avoid causing such
harm. We believe the threat of extensive li-
ability has already done much to induce
companies to become Y2K compliant. By
passing bills like H.R. 775, Congress would
send the opposite message. The proposed leg-
islation would provide the greatest rewards
for inaction to those companies that have
done the least to resolve Y2K issues. Passage
of this bill may make environmental acci-
dents from Y2K failures more likely, not
less.

The bill defines a *“Y2K claim’ as any case
in which a plaintiff asserts a claim for dam-
ages directly or indirectly caused by an ac-
tual or potential Y2K failure, or a defendant
asserts an actual or potential Y2K failure as
a defense in a civil suit. Although the bill ex-
empts claims for physical injury to individ-
uals, this sweeping definition would impede
civil actions to recover compensation for
damage to personal property and to bring
citizens enforcement actions against compa-
nies that violate federal or state environ-
mental laws by releasing pollutants into the
air or water. The definition of Y2K action in
the bill is so sweeping it appears that any
time defendants in a civil action wish to
avail themselves of the liability limitations
in the bills (for example, for environmental
violations or community contamination),
the defendants need only assert that a com-
puter date processing error was the cause,
and procedural hurdles for plaintiffs, new
legal excuses for defendants and liability
limitations could automatically apply.

We urge you to oppose this bill and any
others that would shield defendants from full
accountability for environmental harm
caused by their Y2K failures, interfere with
enforcement of state and federal environ-
mental laws and make it more difficult for
individuals and communities to seek full and
fair redress from Y2K-related environmental
releases.

Sincerely,
STEPHAN KLINE,
Alliance for Justice.
DANIEL J. BARRY,
Americans for
Environment.
MARK SHAFFER,

the
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Defenders of Wildlife.
COURTNEY CUFF,
Friends of the Earth.
JEFF WISE,
National Environ-
mental Trust.
GREG WETSTONE,
Natural Resources
Defense Council.
DAVID LOCHBAUM,
Union of Concerned
Scientists.
ALLISON LAPLANTE,
U.S. PIRG.
CHEMICAL SAFETY BOARD PRESENTS Y2K
REPORT TO SENATE SPECIAL COMMITTEE

(Washington, D.C.—March 15, 1999) Citing
‘significant gaps’ in awareness, surveillance
and communications, members of the U.S.
Chemical Safety and Hazard Investigation
Board (CSB) today presented their report on
potential Y2K problems among chemical
manufacturers, handlers and users to the
Senate Special Committee on the Year 2000
Technology Problem.

CSB Chairman and Chief Executive Officer
Dr. Paul L. Hill, Jr. accompanied by Board
Members and Y2K project coordinator Dr.
Gerald V. Poje, presented the report to Sen-
ate Committee Chairman Robert Bennett (R-
Utah). The report indicated intense efforts
among the nation’s large chemical producers
and handlers, but warned of a lack of infor-
mation on the readiness of small and me-
dium-sized companies in the chemical indus-
try.

“We’re pleased that with encouragement
from the Senate Special committee we were
able to assemble a diverse group of experts
from labor, industry, government and envi-
ronmental groups to discuss the challenges
to chemical safety presented by the Y2K
technology problem,” Hill said. ‘“‘Now it is up
to those same groups to ensure that chem-
ical safety systems work into and beyond the
Year 2000.”

The report, prepared at the request of the
Senate Special Committee, was the result of
a collaborative effort between the CSB and
industry, labor, government and environ-
mental group representatives who met in a
CSB-organized round table discussion of the
problem last December.

“We want to be sure that Y2K doesn’t be-
come an explosive catalyst for system fail-
ures in the chemical industry.” Bennett said.
“This industry is already accustomed to
dealing with dangerous chemicals, and al-
though I am hopeful there won’t be Y2K-re-
lated accidents in the chemical industry, the
risks are too great to chance the possibility
of failures that threaten human lives.”

The following findings were presented in
the CSB report:

Large chemical companies with sufficient
awareness, leadership, planning and re-
sources to address the Y2K problem are un-
likely to experience catastrophic failures—
unless there are widespread power failures.

There is a lack of information about small-
and medium-sized chemical businesses, but
readiness efforts appear to be “‘less than ap-
propriate.”’

Current federal safety rules provide valu-
able guidance for risk management, but no
specific Y2K guidelines for the chemical in-
dustry have been provided by the federal
agencies, and there are no plans to do so.

The CSB recommended that the adminis-
tration convene an urgent meeting of federal
agencies to plan public awareness cam-
paigns, develop local and state emergency
response and preparedness plans, and contin-
gencies for emergency shutdowns and man-
ual operation of chemical facilities. The re-
port also stresses the importance of pre-
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serving the national power grid and local
utility continuity.

The Chemical Safety Board is an inde-
pendent federal agency with the mission of
ensuring the safety of workers and the public
by preventing or minimizing the effects of
industrial and commercial chemical inci-
dents. Congress modeled it after the Na-
tional Transportation Safety Board (NTSB),
which investigates aircraft and other trans-
portation accidents for the purpose of im-
proving safety.

Like the NTSB, the CSB is a scientific in-
vestigatory organization. CSB is responsible
for finding ways to prevent or minimize the
effects of chemical accidents at industrial fa-
cilities and in transport; the Board is not an
enforcement or regulatory body, but can
make recommendations to the Congress and
other federal agencies.

[From the Public Citizen, May 10, 1999]
SUMMARY OF H.R. 775, THE ANTI-CONSUMER,
ANTI-REMEDIATION Y2K BiLL

H.R. 775 unfairly limits defendants’ liabil-
ity for injuries to consumers and small busi-
nesses that result from computer failures
due to the Year 2000 date processing problem.
Rather than promoting ‘“‘readiness and re-
sponsibility,”” H.R. 775 gives special protec-
tions to corporations whose actions result in
serious harm to consumers and small compa-
nies. This removes one of the primary moti-
vating factors for the Y2K remediation ef-
forts—the threat of legal accountability of-
fered by a strong civil justice system.

Every section of the bill benefits corporate
wrongdoers at the expense of injured con-
sumers and small businesses. These one-
sided, unfair provisions would:

Cap punitive damages at $250,000 or three
times compensatory damages, whichever is
greater. For individuals with a net worth of
$500,000 or less or businesses or units of local
government with fewer than 25 employees,
the cap would be whichever amount is small-
er. This provision gives the most protection
to the most irresponsible companies and is a
strong disincentive to quick remediation be-
fore failures occur.

Create a new and unprecedented federal
standard for punitive damages in Y2K cases.
The bill dictates to the States unprecedented
new requirements for imposing punitive
damages, mandating that punitive damages
may only be assessed in Y2K cases if the
plaintiff shows by clear and convincing evi-
dence that the defendant’s conduct showed a
conscious, flagrant indifference to the rights
or safety of others and was the proximate
cause of the harm or loss at issue in the case.
These requirements are in addition to any
others imposed by state law for awards of pu-
nitive damages—State standards that are al-
ready very difficult for plaintiffs to meet.
Taken together, these requirements could
virtually wipe out punitive damages in Y2K
cases. The proximate cause requirement
itself is unprecedented in punitive damages
law and is tantamount to a bar on these
damages in cases where it is not possible to
prove a direct causal link between the de-
fendant’s egregious acts and the plaintiff’s
injury.

Require that plaintiffs wait up to 90 days
before they can file suit. Plaintiffs must give
defendants notice of their intent to sue, and
all defendants must do is respond to the no-
tice in 30 days to say what measures they
will take—if any—during the next 60 days to
fix the problem. But there is no requirement
that defects be corrected even though a
plaintiff company could suffer substantial
losses or go out of business during the wait-
ing period.

Limit Recovery for Economic Losses. H.R.
775 prevents recovery for economic losses un-
less such losses are provided for by contract
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or incidental to personal injury or property
damages, in addition to other requirements
already in State law. Under this provision, a
small business forced to close because of Y2K
failures could be left without compensation
for economic losses such as lost profits or
sales.

Eliminate Joint and Several Liability. The
bill makes it federal policy to leave innocent
consumers and small businesses injured by
Y2K failures uncompensated rather than to
make wrongdoers jointly pay for the full
amount of the injuries they caused. This
means that injured plaintiffs run the risk of
remaining partially uncompensated for their
Y2K economic and non-economic damages if
one or more defendants is judgment-proof.
The elimination of joint liability applies
even to defendants that were reckless or de-
liberately injured consumers and small busi-
nesses.

Cap the liability of corporate officers and
executives. Total liability for corporate offi-
cers and executives would be limited to the
greater of $100,000 or the person’s annual
compensation—no matter how knowing or
delinquent the corporate officers’ or execu-
tives’ acts were, or how many people were
harmed.

Add onerous requirements for more spe-
cific information in the pleading document
that initiates a case. Normally plaintiffs are
required to just give notice of what product
or action injured them, not provide evi-
dentiary details backing up their allegations
at the outset. Then the discovery process al-
lows the plaintiffs’ attorneys to uncover
facts and evidence about the defendant’s ac-
tions and state of mind. This bill requires
plaintiffs to provide facts about elements
such as the defendant’s state of mind before
the discovery process ever begins.

Allow most class actions to be removed to
federal court, allowing the defendants to
choose the most favorable forum. Any claim
with aggregated damages of $1 million could
be removed from State to federal court even
if the suit is based on State law. Plaintiffs
must also show that the defect was material
for the majority of the class (necessitating
individual contact with and assessment of
each class member before bringing the case,
a requirement that doesn’t exist under most,
if any, current State laws).

Allow defendants to disclaim implied war-
rants of fitness. In most States, products are
warranted to be fit for the purposes for
which they are sold. This bill would allow
small print disclaimers and consumers prob-
ably never read to keep consumers from re-
covering for defective products and the
losses they cause unless the enforcement of
the disclaimer would ‘“mainifestly and di-
rectly’” contravene State law.

The unfairness of H.R. 775 is revealed not
only by its one-sided, anti-consumer provi-
sions but also by its one-way preemption of
State law. Proponents of this bill say that it
would standardize laws across 50 States.
However, in several key areas, the bill would
not standardize the law but would only pre-
empt state laws that are more pro-consumer
than the federal bill. For example, the limits
of corporate officer and executive liability
only overrides State laws where officers and
executives are potentially liable for greater
amounts; it leaves in place State laws that
cap officer liability at an amount lower than
in this federal legislation. The proposal is
carefully crafted to provide the most protec-
tion for the industries lobbying for it, and
the least for those who are injured.

MEDIA ALERT
Who: U.S. Senator Robert F. Bennett (R-
Utah), Chairman, Senate Special Committee
on the Year 2000 Technology Problem.
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What: Tour of Sybron Chemicals Inc., Bir-
mingham, NJ.

Field Hearing on Chemical Industry Y2K
Preparedness, Trenton, NJ.

When: Monday, May 10, 1999.

Where: Birmingham, NJ—Trenton, NJ.

Plant Tour and Press Availability, 10 am.,
Sybron Chemicals, Inc., Birmingham Road,
Birmingham, NJ.

Field Hearing, 12 noon, New Jersey State-
house Annex, 125 West State Street, 4th
Floor—Room 11, Trenton, NJ.

SCHEDULED WITNESSES

Charles Jeffress, Assistant Secretary of
Labor, U.S. Occupational Safety and Health
Agency (OSHA).

Dr. Gerald Poje, Board Member, U.S.
Chemical Safety and Hazard Investigation
Board.

Paul Couvillion, Global Y2K Director, Du-
Pont.

Jamie Schleck, Executive Vice President,
Jame Fine Chemicals, Inc., Bound Brook,
NJ.

James Makris, Director, Office of Chemical
Emergency Preparedness and Prevention,
U.S. Environmental Protection Agency
(EPA).

Charlie Martin, Jr., Site Safety Director,
Hickson DanChem Corporation, Danville,
VA.

Robert Wages, Executive Vice President,
Paper, Allied-Industrial, Chemical and En-
ergy Workers (PACE) International Union.

Captain Kevin Hayden, Assistant State Di-
rector of Emergency Management, State of
New Jersey.

Jane Nagoki, Board Member, Work Envi-
ronment Council of New Jersey.

BACKGROUND

A report release in March by the U.S.
Chemical Safety Board found the chemical
production industry among those vulnerable
to Y2K-related problems. the report divided
the potential for ‘‘catastrophic’ events at
U.S. Chemical process plants into three
parts:

Failures from software or embedded chips.

External Y2K failures such as power loss.

Multiple accidents that may strain emer-
gency response organizations.

The report found that Y2K assessments on
small and medium-sized chemical facilities
are “‘indeterminate.”

There are approximately 278,000 facilities
in the U.S. that generate, transport, treat,
store or dispose of hazardous chemicals such
as chlorine, propane, and ammonia.

According to the EPA, 85 million Ameri-
cans live and work within a 5-mile radius of
66,000 facilities handling regulated amounts
of high hazard chemicals.

Mr. BOYD. Mr. Chairman, it is estimated
that the Year 2000 computer problem could
generate up to $1 trillion in litigation costs.
This figure is staggering, particularly when we
consider the billions of dollars that companies
have already invested in trying to correct the
crisis before it strikes. While we certainly want
to guarantee the court system is open to small
businesses who have genuine claims as a re-
sult of Y2K failures, we must ensure the Y2K
crisis does not lead to a flood of frivolous law-
suits which will only tie up our courts, ham-
pering the timely consideration of legitimate
cases, and inhibit our Nation’s economic pros-
perity.

For these reasons, | support Congress’ con-
sideration of legislation to lessen the economic
impact of the Y2K problem and encourage
businesses to correct the problem before Jan-
uary 1 arrives so the court system is not
bogged down with unmeritorious claims. | be-
lieve H.R. 775, the Year 2000 Fairness and
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Responsibility Act, addresses many of these
problems, and | support this legislation be-
cause | believe it is critical for this Congress
to pass legislation dealing with Y2K problems
before they occur.

However, | do have concerns about certain
provisions included in H.R. 775, and | hope
these problems with the bill will be addressed
during the amendment process in the House
and in conference committee negotiations.
Most notably, | do not support the Committee
passed “loser pays” provision which would re-
quire a litigant who was offered a settlement
before trial to pay the other parties’ attorney
fees if the trial verdict is less favorable to the
litigant than the settlement conditions. In such
a case, a small business who actually wins a
suit against a large software provider would be
forced to pay that provider's attorney fees if
the final award is $1 less than the proposed
settlement figure.

In addition, | feel the “reasonable efforts”
defense which the bill establishes for the de-
fendant goes too far in overriding current con-
tract and tort law. It is my hope that as Con-
gress continues to consider this important leg-
islation, we can develop a workable com-
promise which addresses these legislative
problems and ensures both the plaintiffs and
defendants in Y2K cases are treated fairly and
guaranteed their day in court.

Mr. MOORE. Mr. Chairman, | rise to exp